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TRANSFER OF COVERAGE OF POLICY BY 
AGENT WHOSE AUTHORITY HAS 
BEEN TERMINATED 


The liability that insurance companies may incur through 
failure to notify persons insured of the termination of the 
authority of an agent is aptly illustrated in Don G. McAfee, 
Inc. v. Great American Indemnity Company (ff 300,110), a 
decision of the Supreme Court of Michigan. The court held 
a transfer of the coverage of a policy by a former agent of 
the insurer effective on the ground that the insured had no 
knowledge of the termination of the agency. 


Statement of Facts 


The agent’s authority had been terminated, although the 
insured was unaware of this fact, at the time a loss was suffered 
under a mercantile safe burglary insurance policy. Prior to the 
adjustment of the loss, the plaintiff insured bought another 
a and called upon the agent to inspect it. The agent notified 
the plaintiff that he was transferring the insurance to the new 
safe. On the same day that the plaintiff and the agent discussed 
the transfer of the policy, the safe was burglarized. Prior to 
any knowledge of this burglary, the insurer refused to insure 
the new safe on the ground that it was not a burglar-proof safe. 
The plaintiff brought suit and recovered in the lower court. 


Authority of Agent 


The reviewing court based its affirmance of the lower court’s 
decision on the ground that the plaintiff had never been notified 
of the termination of the agency, nor had he any knowledge 
that would lead him to believe that the agency had been ter- 
minated. Insofar as the plaintiff’s rights were concerned, the 
agency relationship continued. 


Failure to Issue Written Endorsement 
of Coverage 


The insurer contended that the plaintiff was not entitled to 
recover, even though the agency be regarded as continuing, 
inasmuch as no written endorsement of coverage was made 
on the policy. The policy contained provisions to the effect 
that changes in the written portion of the declaration therein 
should bind the company and the insured if initialed by any 
manager, assistant manager, or duly authorized agent. The 
principle of estoppel was invoked to overrule this contention. 
The agency being presumed to continue, the agent had au- 
thority to make the endorsement on the policy covering the 
new safe. Moreover, he had promised the plaintiff that he was 
covered. After the insurer, through its agent, advised the 
plaintiff that his safe was covered by insurance, it was its duty 
to take whatever steps might be necessary to make legally 
effective such coverage. The failure of the insurance company 
to take such steps could not be set up as a defense to an action 
on the policy. 
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% FIRE AND CASUALTY * 


Overvaluation.—The defenses to a suit on a fire policy were 
that the plaintiff had conspired fraudulently to overvalue 
the property, and that when the fire started, he had inten- 
tionally delayed giving the alarm for an unreasonable time. 
However, as there was evidence to support the jury’s ver- 
dict, a judgment for the plaintiff based thereon was affirmed. 
(Getty v. North River Ins. Co., Neb. Supreme Ct.)... 
{ 300,114. 


Coverage.—A clause in a fire insurance policy reciting a 
special premium rate for the installation of a sprinkler 
system, which does not purport to be a limitation of the 
coverage of the policy, is not determinative of the extent 
of coverage afforded by the contract. (Sandberg v. Dubuque 
Fire and Marine Ins. Co., Cal. Dist. Ct. of App.).. .{ 300,113. 

Fire Ordinance.—Pursuant to a city ordinance which provided 
that wooden buildings within the fire limits which were 
damaged to the extent of 50 per cent or more should be 
demolished upon order of the common council, the latter 
body ordered that the building in question be torn down. 
In a suit to restrain enforcement of the resolution, it was 
held that the council had acted beyond the sphere of its 
jurisdiction in its ex parte determination that the damaged 
building came within the statutory class of 50 per cent, and 
an injunction was granted. (New Hampshire Fire Ins. Co. v. 


Murray et al., U.S.C. C, A., 7th C.)...§ 300,111. 


Reformation.—On rehearing in a suit for reformation of a fire 
insurance policy, it was held that the suit being one of 
purely equitable cognizance, the complainant was not en- 
titled to a jury trial and the chancellor was therefore au- 
thorized to withdraw the issues from the jury and decide 
the case himself. (Ogilvie v. Allemania Fire Ins. Co., Tenn. 


Ct. of App.).. . 300,112, 


Explosion in Sump Pit.—The failure to remove portions of 
gasoline from a sump pit as might remain after pumping, 
cannot be made the basis of actionable negligence where the 
defendant maintained a modern building with a sprinkling 
system and sump pit pump. (Jenkins v. 313-321 W. 37 Street 
Corp., N. Y. App. Div., lst Dept.) . . .{ 300,117. 


Unconditional Ownership Clause.—Where a policy is issued, 
after full disclosure is made to the agent of the insured’s 
defective title, a breach of the unconditional ownership 
clause is unavailing as a defense to a suit on the policy. 
(The Franklin Fire Ins. Co. v. Bolling, Va. Supreme Ct. of 
App.). . .{ 300,116. 


Explosion of Dynamite Cap.—An infant was injured when a 
dynamite cap, which he found on defendant's rock pile, ex- 
ploded. Detendant knew that children played on the rock 
pile, and on previous occasions unexploded caps were negli- 
gently left on the floors of defendant's mine, and were per- 
mitted to be mingled with the refuse which was later 
shoveled into cars and dumped on the rock pile. Holding 
that it had not fulfilled the duty owed to the infant, recovery 
was allowed against the defendant. (Fourseam Coal Corp. 
v. Hatfield, Ky. Ct. of App.)...¥ 300,115. 


%* NEGLIGENCE * 
(Other than Automobile) 


Fall of Light Fixture.—The plaintiff was injured when a heavy 
electric light globe and fixture which was fastened to the 
ceiling of defendant’s store fell and struck her on the head. 
Since the plaintiff was an invitee the court erred in directing 
a verdict for the defendant and holding that the doctrine 
of res ipsa loquitur was inapplicable. (Combs v. Claude P. 
Street Piano Co., Tenn, Supreme Ct.).. . J 400,487. 


Subway Platform.—The plaintiff's complaint alleged that the 
defendant was negligent in permitting a subway platform 
to become overcrowded, by reason of which plaintiff was 
forced off the platform to the train rails and was run over 
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by an express train. The case should have been submitted 
to the jury on the sole issue of whether or not the motor- 
man, who admittedly saw the plaintiff on the tracks, acted 
with reasonable prudence under the circumstances, (Cross 


v. Murray, N. Y. App. Div.) .. . 400,491. 


Service Wires.—Evidence disclosed that plaintiff’s premises 
were destroyed in a fire which resulted when there was a 
short circuit in service wires which were negligently con- 
structed and maintained by defendant. (Vennett v. Michigan 
Public Service Co., Mich. Supreme Ct.).. . 400,484. 


Diversion of Surface Water.—The plaintiff owned a farm across 
which the defendant city acquired the right to construct and 
maintain a ditch to drain off surface water. The plaintiff 
was not entitled to damages for the miring of his cattle 
because, having notice of the danger of miring, the damages 


suffered as a result were a avoidable by him. 
(Leary v. Manchester, N. H. Supreme Ct.) . . . 400,489. 


Electric Shock.—The plaintiff's petition alleged in substance 
that the plaintiff received a severe electric shock caused by 
the negligence of the defendant power company in main- 
taining its power line after being notified to remove its 
poles and wires from the right of way of a highway that 
was being widened and graded. The defendant filed a gen- 
eral demurrer to the petition and it was not error for the 
court to sustain the demurrer. (Tidwell v. Georgia Power 


Co., Ga, Ct. of App.).. . 1 400,488. 


Surface Waters.—The plaintiffs’ land was damaged by flooding 
caused by the alleged negligence of the defendant in con- 
structing and maintaining a culvert which retarded the 
flow of a brook. Since the cause was not permanent but 
could be remedied at the option of the defendant the cor- 
rect measure of damages was the diminution in the value 
of the use of the land. (Ryder v. Town of Lexington, Mass, 


Supreme Jud. Ct.).. . 400,498. 


Turkey Feed.—The plaintiff purchased from the defendant, as 

turkey feed, some paddy rice which contained naphthalene 
in the form of moth balls. The plaintiff alleged that as a 
result of the feeding of the rice many of his turkeys were 
poisoned. The lower court properly rendered judgment in 
favor of the defendant as there was insufficient evidence to 
show that the naphthalene made the rice unmerchantable 
and unfit to be used for feed for turkeys, (Crawford v. 
Marysville Fuel Co., Cal. Dist. Ct. of App.). . .[ 400,497. 

Water Pollution.—The plaintiff recovered damages for injuries 
to his stock occasioned by salt water poisoning. The evi- 
dence of an expert veterinarian that the source of salt in 
the creek waters was from the defendant’s oil well was 
sufficient to establish a causal connection between the neg- 
ligence averred and the injury received. (Atlantic Refining 
Co. v. Fulsom, Okla. Supreme Ct.) .. . | 400,495. 


Violation of Statute—The mere fact that a statute was vio- 
lated only constituted some evidence which the jury should 
consider on the question of defendant’s negligence, along 
with other evidence in the case which dealt on that subject. 
(Teller v. Prospect Heights Hospital, N. Y. App. Ct.).. 
7 400,480. 


Notice of Claims.—An ordinance of a city requiring notice of 
claims for injuries received through the negligence of the 
city to be presented within sixty days is valid, and no re- 
covery will be allowed unless there is compliance with the 
ordinance. (Sykes v. City of Battle Creek, Mich. Supreme 
Ct.).. . 7 400,483, 


Landlord and Tenant.—The infant plaintiff was injured when 
she fell on an inside cellar stairway in premises owned by 
the defendant. Common use of the stairway by the tenants 
of the two apartments in the building was known to and 
arranged for by the defendant and was sufficient to raise a 
question of fact as to the defendant landlord’s control and 
responsibility for the condition of the inside cellar stairway. 
(DiDomenico v. South Brooklyn Savings Bank, N. Y. App. 
Div.).. .] 400,492. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


eet ANE MI A CRN EN ARIA AE MRE ES CE, 


Officers of the Law.—The plaintiff sued the sheriff and his 
deputy to recover for alleged injuries done to his dwelling 
house while the premises were being searched for intoxicat- 
ing liquors. The defendants were not liable because they 
acted under a valid search warrant and were not guilty of 
wanton destruction of property. (Moore v. Kilmer, Okla. 
Supreme Ct.).. . | 400,496. 

Railroad’s Liability—Plaintiff’s intestate was killed when he 
was struck by one of defendant’s trains at a public crossing. 
There was sufficient evidence to prove that the defendant 
was guilty of negligence in failing to ring the bell of the 
train as it approached the crossing, failing to limit the 
speed of the train to 12 miles per hour as required by stat- 
ute, and failing to keep a watchman at the crossing to give 
warning. (M. K. & T. R. R. Co. of Texas v. Young, Tex. Ct. 
of Civil App.). . . { 400,500. 

Municipality’s Liability—The plaintiff brought an action to 
recover damages for injuries sustained by plaintiff’s in- 
testate, resulting in his death, by reason of a fall upon an icy 
sidewalk. The accident occurred approximately 28 hours 
after the termination of a three-day snowstorm and, under 
the circumstances, the defendant could not be held liable for 
failure to remove the snow and ice. (Kelly v. City of New 
York, N. Y. App. Div.). . . {| 400,494. 

Salesman’s License to Enter Premises.—Where a storekeeper’s 
wife inhaled a vapor during a fly spray demonstration, it 
was for the jury to determine whether or not there was a 
termination of the salesman’s implied license to enter the 
premises, prior to the making of the demonstration, so as 
to entitle the wife to a money recovery for damages. (Bra- 
bazon v. Joannes Bros. Co., Wis. Supreme Ct.) . . . | 400,485. 

Assumption of Risk.—The plaintiff while standing on the plat- 
form of one of defendant’s trains was thrown down and 
severely injured when the train was jarred by coupling to 


two standing pullman cars. A verdict should have been 
directed for the defendant because the defendant was not 
guilty of wanton negligence and the provision in the plain- 
tiff’s pass by which she agreed to assume the risk of acci- 


dent bound her and afforded the defendant a complete 
defense. (Louisville & Nashville R. R. Co. v. George, Ky. Ct. 


of App.)...7 400,486. 

Contributory Negligence—The plaintiff, a guest of a tenant 
in a building owned and controlled by the defendant, fell 
to the bottom of a flight of concrete steps alongside the 
walk running in from the street alongside the building and 
was injured. The question of contributory negligence was 
for the jury. (McHollan v. Farcote Realty Co., Inc., N. Y. 
App. Div.).. .] 400,493. 


Standard of Care—The charge of the court that the infant 
plaintiff was not to be held to such a high degree of care 
as an adult or a person of mature years was inadequate as a 
Statement of the principles of law applicable to a child 
cone of age. (Sheffield v. Yager, N. Y. App. Div.)... 


Last Clear Chance.—Plaintiff’s decedent was run over by a 
subway train of the defendant while it was entering a sub- 
way station, The doctrine of last clear chance was not 
available to the plaintiff as there was no proof that the 
defendant’s motorman had actual knowledge of decedent’s 
peril, nor was there proof of such reckless negligence as to 
show an indifference to such knowledge. (Kelly, Admx. v. 
Murray, N. Y. App. Div.). . .] 400,490. 


Motion Pictures as Evidence.—Where the plaintiff is unable to 
appear in court, the trial judge may, in the exercise of the 
discretionary powers conferred upon him, admit in evidence 
motion pictures of the plaintiff showing the extent of the 
injuries sustained. (Rogers v. City of Detroit, Department of 
Street Railways, Mich. Supreme Ct.).. .{ 400,482. 


Charge to Jury—Where the gravamen of a complaint is 
nuisance which arises out of negligence, then a jury should 
be charged that contributory negligence on the part of the 
plaintiff bars recovery. (Delaney v. Philhern Realty Holding 
Corp., N. Y. Ct. of App.) .. .{ 400,481. 


Fire Escapes.—Plaintiff’s intestate died as result of burns 
received when he was trapped when fire broke out in de- 
fendant’s three-story frame building, leased to a third per- 
son who operated a boarding house. A statute applicable 
to boarding houses, requiring fire escapes, with which the 
defendant failed to comply was inapplicable because the 
defendant did not know, nor was the situation such as to 
put him upon reasonable inquiry as to the use to which the 
building was being put by the tenant. (Foley, Admr., v. 
Foote, New Haven, Connecticut, Superior Ct... . 400,501. 


Contributory Negligence.—Decedent, who climbed upon a saw- 
dust pile and deliberately reached up and caught hold of a 
high tension wire, was guilty of contributory negligence bar- 
ring recovery by his administrator suing for his wrongful 
death. (Williams, Admr. v. Va. Elect. & Power Co., Va. 
Supreme Ct. of App.). ..{ 400,503. 

Hospitals.—The plaintiff sustained severe injuries as the result 
of the negligence of an interne and nurse employed by the 
defendant hospital. The defendant was liable for the in- 
juries sustained as it was a private hospital operated for 
profit and as such it was responsible to the patient for the 
negligent acts of its internes and nurses employed by it and 
acting under its supervision and control. (Stuart Circle Hospi- 
tal Corp. v. Curry, Va. Supreme Ct. of App.). . . 1 400,502. 

Railroad’s Liability——In an action to recover for grain damaged 
by flood waters the court did not err in refusing to in- 
struct the jury that the defendant carrier’s liability for the 
grain was for every loss or injury which might have been 
prevented by human foresight, skill and prudence. (Wabash 


Elevator Co., Inc. v. Ill. Central R. R. Co., Ky. Ct. of App.) 
1 400,504. 


* LIFE * 


Loan Value.—A new policy issued to insured in 1930 provided 
that the non-forfeiture values should be computed as if the 
policy had been issued in 1927, but also provided that the 
cash, loan, paid-up and extended insurance values should 
not become available until three years from the date of 
issue. Under the latter provision it was held that insured 
had no right to have considered for the purpose of the loan 
value, payments previously made on his prior policy. 
(Sovereign Camp, W. O. W. v. McAnulty, Tex. Ct. of Civ. 
App.).. . 500,442. 

Re-insurance Agreement.—The re-insurer’s defense to a suit 
for disability benefits was that the policy had lapsed for 
nonpayment of premiums. The policy provided for the 
waiver of premiums and the payment of benefits in the 
event of disability, and the re-insurance agreement limited 
defendant’s liability to fifty per cent of said waiver and 
disability claims. The re-insurer was held chargeable with 
fifty per cent of the disability claims, to be applied first in 
satisfaction of insured’s half of the annual premium, with 
judgment in favor of insured for the excess. (Wood v. Ken- 
tucky Home Mutual Life Ins. Co., Tenn. Supreme Ct.)... 
7 500,440. 


Apportionment of Disability Benefit—A disability provision 
stating that payment will be due and payable on each anni- 
versary of the policy during the disability of the insured 
cannot be apportioned for a period less than the specified 
year. (Sampson, Adm’r v. New York Life Ins. Co., Tenn. 
Supreme Ct.).. . | 500,447. 


Incontestability Clause—Immediately following passage of his 
policy’s period of incontestability, deceased was killed in 
furtherance of a fraudulent scheme conceived by the 
assignee of the policy, deceased’s employer, at the time the 
instrument was issued. Complainant, the insurer, was pre- 
cluded by the incontestability statute in Tennessee from 
contesting enforcement of the policy for benefit of de- 
ceased’s estate. (National Life & Accident Insurance Co. v. 
Martin, Ct. of App. of Tenn.).. .] 500,445. 
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Misrepresentation.—Agent’s misrepresentation to his company 
concerning the pregnant condition of the applicant is an 
effective estoppel against the insurer. (Davis v. National 
Life and Accident Insurance Co., Tenn. Supreme Ct.)... 
q 500,443. 


Cancellation.—Since, in his answers to the application ques- 
tions, the insured had failed to make a full disclosure of the 
condition of his health and the medical attention he had 
received during the past ten years, a decree was rendered 
in favor of the insurer in its suit for cancellation of the 
health policy involved. (Massachusetts Accident Co. v. Stone, 
N. J. Ch. Ct.).. .§ 500,441. 


Ineligibility of Beneficiary—Although insured’s wife, benefi- 
ciary of his fraternal policy, predeceased him, he failed to 
name a new beneficiary. A fraternal by-iaw which permitted 
the local chapter and the endowment fund to take under 
such circumstances was held invalid in face of state statutes 
limiting persons who might take as beneficiaries. (See- 
berry v. District Grand Lodge No. 21 United Order of Odd 
Fellows of Louisiana, La. Ct. of App.) .. .] 500,444. 


Effective Period of Policy—Under a ten year term life pol- 
icy no liability existed where death occurred more than 
ten years after the date of registration. (Wall v. Equitable 
Life Assurance Society of the U. S., Cal. Dist. Ct. App., 
2nd Dist.)...¥ 500,448. 


Procedure.—In its assignment of error, the defendant insurer 
contended that there was no evidence to support the finding 
of accidental death. However, since the assignment raised 
an issue of fact which was not properly raised in the motion 
for new trial, the court refused to consider the assignment 
presented. (American Casualty Co. v. Berfield, Texas Ct. of 
Civ. App.).. . 500,439. 


Admissibility of Evidence.—The testimony of a medical wit- 
ness concerning the condition of a disabled claimant must 
be based upon a hypothesis of the facts embodied in the 
questions asked and not upon the history of the case as he 
learned it from the complainant or others. (Aetna Life 
Insurance Co. v. Marks, Tenn. Supreme Ct.) .. . J 500,446. 


Permanent Disability—Where cessation of disability is shown 
before unqualified payments have begun, no obligation is 
placed upon the insurer under the permanent disability 
terms of the insurance contract. (N. Y. Life Ins. Co. v. 
Morgan, Okla. Supreme Ct.). . .§ 500,455. 


Age Adjustment Clause.—An incontestability clause does not 
prevent the enforcement of an age adjustment clause con- 
tained in the same policy. (Langan v. U. S. Life Ins. Co., 
Mo. Supreme Ct.).. . 7 500,454. 


Waiver.—Where the insurer’s agent had, for a number of 
years, protected premiums paid by checks which were 
dishonored, a jury question was presented as to whether 
the company had conferred actual authority on the agent 
to waive the provisions of the policy with respect to the 
extension of credit for the payment of premiums. (Thomas 
v. The Prudential Ins. Co. of America, U. S. C. C. A., 4th C.) 
.. .§ 500,453. 


Injunctions.—After the plaintiff insurer had instituted a fed- 
eral suit under the Declaratory Judgment Act, the defend- 
ant filed four separate actions at law on the policies in the 
state court. The federal court refused to issue an injunc- 
tion restraining the defendant from proceeding in the state 
court. (Lincoln Natl Life Ins. Co. v. Ghio, U. S. Dist. Ct., 
E. D. Mo.). . . 500,452. 


War Risk Insurance.—In a suit for disability benefits, which 
was timely brought, it was error for the court to instruct 
the jury that the plaintiff’s burden of proof was enhanced 
by reason of the long delay in filing suit. (American Nat'l 
Bank and Trust Co. of Chicago v. The United States of 
America, U. S. C. C. A., 7th C.)...9 500,451. 
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Divorced Wife As Beneficiary—By the law of Texas, al- 
though the contract of insurance was purchased in a for- 
eign jurisdiction, upon divorce, a wife’s interest as benefi- 
ciary in a policy insuring her husband’s life passes to him. 
(New England Mutual Life Insurance Co. v. Spence, U. S. 
C. C. A., 2nd C.)...9 500,450. 


Total and Permanent Disability—The words “permanent 
disability” and “total disability” must be read in connec- 
tion with all related provisions contained in the policy, 
and must be literally construed. (Gibbons v. Metropolitan 
Life Insurance Co., Ohio Supreme Ct.).. .{ 550,449. 


*% AUTOMOBILE 


Policy Coverage.—Two policies were issued covering the use 
of the truck which was involved in the accident out of 
which this proceeding arose, one covering its use in the 
insured’s garage business and the other its use in the other 
enterprises carried on by insured. At the time of the acci- 
dent, it was held to have been used in connection with the 
garage business, so that the latter policy was not applicable 
to the loss. (Farm Bureau Mutual Automobile Ins. Co. v. 
Daniel, U.S. C. C. A., 4th C.)... 701,163. 


Omnibus Clause Construed.—Where the owner of a car allowed 
her husband to use it in his business and he instructed an 
employee to drive it to certain towns in carrying out his 
duties and the employee deviated from his course, the court 
holds that said employee was using the car with the con- 
sent of the insured and the omnibus clause covered such use. 
(Preferred Accident Ins. Co. v. Barker, Adm’r, U.S.C. C. A, 
6th C.)...9 701,159. 


Insurer’s Limited Liability—Where a judgment has been re- 
covered against an insurer for the maximum amount for 
which it contracted to furnish indemnity on account of 
bodily injuries to any one person, the injured person’s 
husband may not recover an additional amount for conse- 
quential damages to him because of his wife’s injuries. 
(Wilson v. Capital Fire Insurance Co., Neb. Supreme Ct.)... 
q 701,144. 


Truck Parked on Shoulder of Road.—Plaintiff collided with 
defendant’s truck which was parked on the shoulder of the 
road. The truck carried the proper lights, but when another 
car coming toward plaintiff passed it, plaintiff thought both 
vehicles were approaching in the same direction and drove 
over onto the shoulder, The court found for defendant and 
the judgment is affirmed. (Beck v. Fond du Lac Highway 
Com., Wis. Supreme Ct.)...{ 701,155. 


Intersection Collision.—In an action by plaintiff, who was in- 
jured when her car collided with a car owned by defendant, 
a judgment was entered for plaintiff. The court found that 
defendant was guilty of negligence in the operation of his 
car and that plaintiff was free from negligence, (Toll v. 
Waters, Fla. Supreme Ct.).. .f[ 701,139. 


Sounding Horn at Intersection.—Plaintiff’s exception to de- 
fendant’s counsel’s argument and court’s instruction relative 
to the necessity for defendant to sound his horn as he 
approached the intersection overruled. (Powers v. Barrett, 
N. H. Supreme Ct.).. . 701,157. 


Car Caught in Tracks.—Where plaintiff started to cross tracks! 
and then saw train and tried in vain to back his car off the 
tracks, the railroad was not negligent in regard to signals 
given nor was the last clear chance doctrine applicable to 
impose liability since the engineer on the train saw the ca 
too late to avoid the collision. (Deitch v. Boston & Maine 
Railroad, N. H. Supreme Ct.).. .§ 701,158. 


Railroad Crossing Collision—The failure of the train crew td 
give required signals as the train approached a crossing 
and their negligence in operating the train at an excessivd 
speed were found to be the proximate causes of the train’g 
striking the truck in which plaintiff was injured and thereb 
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AUTOMOBILE—Continued 


causing the injuries of which she complains. (Texas & New 
Orleans Rd. Co. v. Brook, Tex. Ct. Civ. App.)... 701,165. 
The amount of damages allowed for the death of the driver 
of the truck is reduced from $12,500 to $7,500. (Texas & 
New Orleans Rd. Co. v. Brook, Tex. Ct. Civ. App.).. 

7 701,166 


Vendor’s Liability—A vendor of a second-hand car who in- 
stalled ordinary instead of safety glass in the windows 
thereof is not liable for injuries sustained by the vendee 
when the glass broke in a collision. There was no inherent 
danger in the use of such glass and the collision, not the 
use of the glass, was the proximate cause of the breakage 
and resulting injuries. (Poore v. Edgar Bros. Co., Calif. Dist. 
Ct. App.).. .§ 701,135, 


Riding on Street Car Steps.—The negligence of the plaintiff 
in being on the steps of the street car on which he had 
been a passenger, such act being in violation of statute, 
precludes his right to recover for injuries sustained while 
so situated. (Connard v. Pacific Electric Railway Co., Calif. 
Dist. Ct. App.).. .f 701,136. 


Boy Thrown from Truck.—Plaintiffs’ minor son died of injuries 
received when he was thrown from a truck on which he was 
riding at defendants’ request, and a piano which was loaded 
on the truck was also thrown therefrom, falling on the boy. 
Defendants were found guilty of negligence in the operation 
of the truck and in not properly securing the piano in the 
back of the truck. (Agnew v. Wenstrand, Calif. Dist. Ct. 
App.).. . 701,137 


Road Contractor’s Negligence.—A road contractor is liable 
for the negligent performance of work even though the 
job has been accepted by the employer and the maintenance 
of the road is under the latter’s supervision. (Holmes v. 
T. M. Strider & Co., Miss. Supreme Ct.)...¥ 701,150. 


Bus Passenger Injured.—A bus company is not liable for in- 
juries sustained by a passenger when she was thrown from 
her seat in a collision between the bus and another car 
where it is shown that the bus driver was not negligent 
in any of the respects alleged. (Levner v. Northland-Grey- 
oo i Inc., of Ill., Wis. Supreme Ct.). . .¥ 701,154. 


Cab Driver Intoxicated.—In an action for damages received 
by plaintiffs who had hired defendant’s cab to go on a joy 
ride and then had invited the driver to drink with them so 
that he became intoxicated, the cab leaving the road on 
their return trip and turning over, judgments for plaintiffs 
are reversed. (Arneson v. Buggs, Wis. Supreme Ct.)... 
{ 701,152 


Pedestrian on Shoulder of Road.—Plaintiff was not negligent 
in walking along the shoulder of a highway, nor could any 
negligence of the woman who was walking with her and 
who was on the road be imputed to her. The driver of 
defendant’s truck had plenty of room to pass these pedes- 
trians without striking them. Judgment for plaintiff is 
— v. Standard Oil Co. Wis. Supreme Ct.) 


Principal—Agent.—A salesman for a sewing machine company 
was held to be an agent for that company where the work 
which he did and the manner in which he did it were under 
the control and supervision of the company, imposing lia- 
bility on the latter for the agent’s negligent operation of 


his car. 


7 701,133 


Master Not Liable—Where a truck driver substantially devi- 
ates from his assigned course, the master is not liable for 
his negligence resulting in an injury to a boy while so 
deviating. (Goff v. St. Bernard Coal Co., Tenn. Supreme 
Ct.)...§ 701,161, 


(Phillips v. Larrabee, Calif. Dist. Ct. App.).. 


Fellow Servant.—Where plaintiff had been instructed by his 
employer to help with the loading and transportation of 
certain machinery which defendant had been hired to trans- 
port, and was injured through the negligent operation of 
the truck by defendant’s employee, he and said employee 
were not fellow servants and plaintiff may recover from 
defendant. (Ryder v. Plumley, Fla. Supreme Ct.). . .§ 701,146. 


Permissive Use of Car.—A liability policy covering the use 
of a car when it is operated by another with the permission 
of the named insured was held applicable, when at the 
time of the accident a member of the insured’s household 
was operating the car. (United States Fidelity & Guaranty 
Co. v. Dunn, N. H. Supreme Ct.).. .[ 701,140. 


Care Required of Child.—The trial court properly ruled that 
the question of whether the child injured by defendant’s 
automobile exercised the degree of care reasonably to be 
expected of a child of his age (eight years) was for the jury. 
coriay, v. City of Sault Ste. Marie, Mich. Supreme Ct.)... 

701,147. 


Last Clear Chance.—Where defendant observed plaintiff, an 
elderly woman, crossing the street outside the pedestrian 
lane and realized her position of peril, he had the last clear 
chance to avoid hitting her and is liable for failure to avail 
himself thereof. (Martin v. Vierra, Calif. Dist. Ct. App.)... 
{ 701,134. 


Sole Proximate Cause.—Plaintiffs’ car was struck when it had 
almost completed a left turn off the highway on which it 
had been traveling in a westerly direction. Defendant’s 
truck at the time was traveling at an excessive speed and 
on the wrong side of the road. The negligence of the latter 
was the sole proximate cause of the collision and any negli- 
gence of which plaintiffs might have been guilty was not 
causally connected with the accident. (Porter v. Liberty 
Film Lines, Inc., Tex. Ct. Civ. App.) .. . 701,164 


Joint Negligence.—The fact that the driver of the car in which 
deceased was riding when it collided with defendant’s train 
was negligent does not preclude recovery for wrongful 
death against the railroad if it was also negligent in failing 
to give the signals and erect crossing signs required. (Heaf- 
ner v. Columbus & Greenville Railroad Co., Miss. Supreme 
Ct.) . . .§ 701,149. 


Concurrent Negligence.—The negligence of the driver of de- 
fendant’s cab, in which plaintiff was a passenger, in cutting 
a corner when making a left turn at an intersection is held 
to be a proximate cause of the collision and the fact that 
the negligence of a third party also contributed to cause 
the collision does not excuse defendant of its a 
(Yellow Cab Operating Co. v. Bush, Okla. Supreme Ct.).. 
{ 701,167. 


Contributory Negligence.—Where plaintiff claimed that she 
stopped at highway, looked for traffic, and seeing none, 
proceeded to enter, and facts show that her view at cross- 
ing was uninterrupted for 1000 feet in the direction from 
which defendant came, her negligence in failing to see de- 
fendant’s car, which must have been in clear view, pre- 
vents her recovery. (LaFountaine v. Moore, N. H. Supreme 
Ct.)...§ 701,141. 


Loss of Leg.—Judgment for plaintiff reversed because of error 
committed by the court in refusing to instruct the jury 
with regard to the statute requiring pedestrians to cross 
streets at right angles and not diagonally. (Sprinkle v. 
Davis, U. S. C. C. A., 4th C.).. .¥ 701,162. 


Wrongful Death.—In an action for the wrongful death of a 
man 27 years old, with a life expectancy of 37.43 years, 
who was capable of earning around $100 per month when 
employed, the court reduces the verdict from $30,639.50 
to $20,000. (Oklahoma Transportation Co. v. Martin, Adm’r, 
Okla. Supreme Ct.).. .J 701,169. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Cause of Action Stated—Where plaintiff alleged that the 
steering wheel on his car became locked as a result of his 
running over a plank which had been left in the street due 
to the negligence of the defendants, thereby making it im- 
possible for him to negotiate a turn at a bridge as a result 
of which his car went over an embankment and was 
wrecked, and he was injured, demurrers to his complaint 
were properly sustained. (City of Oglethorpe v. English, 
Ga. Ct. App.). ..{ 701,138. 


Right of Action.—The owner of a car has a right to sue for 
damages to such car although the damage done had been 
repaired at the expense of the person who was driving the 
car at the time of the collision, such right of action not 
being assignable. (McCoy v. Moore, Okla. Supreme Ct.) 

q 701,168. 


Declaratory Relief—No right to declaratory relief is set forth 
where a petition fails to show that any actual claim has 
been made against the insured or to show the nature of 
such claim. (Merchants Mutual Casualty Co. v. Kennett, N. H. 
Supreme Ct.).. .J 701,142. 


Recovery Barred.—Where mother and daughter jointly owned 
a car and while the latter was driving, it collided with de- 
fendant’s car, the mother cannot recover where it was 
shown that the two were engaged in a joint enterprise, 
that the daughter’s negligence causally contributed to the 
collision, and that a mutual agency existed wherein the 
daughter’s negligence was imputable to the mother. 
(Emerich v. Bigsby, Wis. Supreme Ct.). . .{ 701,156. 


Release.—Where plaintiff filed a complaint alleging that a 
release executed by him was obtained through fraudulent 
misrepresentations, but waited three and a half years be- 
fore filing a replication to defendant’s plea and before 
tendering the amount received thereunder into court, his 
action was dismissed. (Adamson v. Illinois Central Rd. Co., 
Tenn. Supreme Ct.) .. . 701,160. 


Medical Testimony.—Judgment in favor of plaintiff who was 
injured through the negligent operation of defendant’s auto- 
mobile reversed because of error in the court’s ruling rel- 
ative to certain medical testimony. (Kemp v. Aldrich, Mich. 
Supreme Ct.)...{ 701,148. 


Sufficiency of Evidence.—Judgment directed for defendant 
reversed where it appears from the evidence that as a result 
of the collision, plaintiff’s deceased’s car was knocked 40 
to 50 feet over a curb and rock wall two feet high, into a 
yard and against a tree which it uprooted. (Jones v. Stod- 
dard, Fla. Supreme Ct.).. .f 701,145. 


Miscarriage of Justice.—Where a verdict is returned finding 
one of the parties negligent in driving his car on the wrong 
side of the road, and then only 40% of the cause of the 
collision is attributed to him, the judgment is reversed and a 
new trial ordered, such verdict suggesting a miscarriage 
of justice. (Schworer v. Einberger, Wis. Supreme Ct.)... 
q 701,151. 


Amount of Verdict.—A verdict for $10,000 for the death of 
plaintiff's husband which resulted when the car in which 
he was riding was struck by defendant's train through the 
negligence of defendant’s employees, held not excessive. 
(Whipple, Adm’x v. Boston & Maine Rd., N. H. Supreme 
Ct.).. .§ 701,143. 


Proximate Cause.—The conduct of a guest in asking a ques- 
tion that caused his host’s attention to be diverted, the 
accident wherein such guest received injuries from which 
he died, was held to be the proximate cause justifying the 


direction of a verdict for the defendant host. (State of 
Maryland to use of Brandau v. Brandau, Md. Ct. App.)... 
q 701,128. 


Release Procured by Fraud.—Allegations that plaintiff was in- 
jured through the negligent operation of a car by one of the 
defendants, in which car she was a passenger, that she was 
free from contributory negligence and that a release was 
obtained from her by fraudulent representations support 
verdict in her favor. (Stephens v. Nolan, N. Y. App. Div.) 

1 701,096, 


Damages Recoverable.—No allowance is made to a husband 
for loss of his wife’s consortium nor for loss of services 
where proof as to the latter is vague. The only allowance 
made is for damage to his car and medical expense incurred 
on his wife’s account. (Curry v. Bd. of Commrs. of Franklin 
County, Ohio Supreme Ct.).. .§ 701,084. 


Child Hit by Truck.—On an appeal from a judgment entered 
in favor of defendant on the ground that the accident was 
unavoidable, the defendant’s truck having hit a minor child 
whom the driver did not see in time to avoid, the court held 
that there was no error in a refusal to submit issues to the 
jury on the ground of discovered peril. On a motion for 
rehearing, which was granted, the court reverses the judg- 
ment because of error committed relative to the admission of 
certain testimony. (Barber v. Anderson, Tex. Ct. Civ. App.) 
.. .§ 701,126. 


Covenant Not to Sue.—A covenant not to sue executed to an 
agent whose negligence was responsible for injuries to de- 
fendants, entitled such agent to declaratory relief against 
such persons to prevent their prosecuting actions against 
his principal based on the same cause of action. (Karcher 
v. Burbank, Mass. Supreme Jud. Ct.)...{ 701,172. 


Manufacturer’s Liability—The doctrine of manufacturer’s lia- 
bility rests not upon privity of contract, but upon the negli- 
gence of the manufacturer in allowing a product to get 
into the market which is imminently dangerous to the life 
or limb or any person using it for the purpose for which it 
was intended. (Miles v. Chrysler Motor Corp., Ala. Supreme 
Ct)... Beek a7 9. 


Unavoidable Accident.—Where the evidence showed that plain- 
tiff, a pedestrian, had the right of way at an intersection, 
it was error for the court to charge the jury with respect 
to unavoidable accident, since the jury might have found 
that defendant should or could have seen plaintiff in time 
to avoid the accident. (Vizzini v. Dopkin, Md. Ct. App.)... 
q 701,173. 


Reciprocal Insurance Exchange.—A reciprocal insurance ex- 
change is a legal entity subject to liquidation and the sub- 
scribers thereto are subject to an assessment upon such 
liquidation. Their liability should be determined on an 
annual basis and they have no right to set-off for amounts 
paid by them as creditors of the Exchange. (Mitchell v. 
Pacific Greyhound Lines, Inc., Calif. Dist. Ct. App.)... 
q 701,170. 


Cause of Collision—Facts held sufficient to support finding of 
jury that defendant’s truck, traveling at an excessive speed 
and without side clearance lights, after passing a truck going 
in the opposite direction, swerved to the left and side swiped 
the car in which plaintiff and her deceased husband were 
riding. (Compressed Industrial Gases, Inc. v. Todd, Ark. 
Supreme Ct.)...] 701,174. 


Cooperation Clause Breached.—Where the insured failed to 
give a notice of the accident as required by the policy and 
failed in all other respects to cooperate with the insurer, 
such conduct amounted to a breach of the policy and the 
injured party may not recover from the insurer on the judg- 
ment obtained by default against the insured. (Margellins 
v. Pacific Automobile Ins. Co., Calif. Dist. Ct. App.)... 
q 701,171. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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